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3

IN THE CIRCUIT COURT FOR THE STATE OF OREGON

4

FOR THE COUNTY OF CLACKAMAS

5

MARK KRAMER and TODD PRAGER,
Plaintiffs,

6
7
8
9

v.

Case No. CV12100913

CITY OF LAKE OSWEGO; and STATE
OF OREGON, by and through the State
Land Board and the Department of State
Lands,

AMENDED COMPLAINT (Declaratory
Judgment and Injunctive Relief)
Fee Authority: ORS 21.135(1), (2)(a)

10
Defendants.

NOT SUBJECT TO MANDATORY
ARBITRATION

11
and
12
LAKE OSWEGO CORPORATION,
13
Intervenor-Defendant.
14
15

Plaintiff alleges:

16

INTRODUCTION

17

1.

18

This is a proceeding for declaratory and injunctive relief under ORS Chapter 28 for the

19

purpose of determining a question in actual controversy between the parties hereto. The question

20

in actual controversy arises out of a law passed by the defendant City of Lake Oswego (the

21

“City”) in the form of park rules governing access to the waters of Oswego Lake (the “Lake”) by

22

members of the general public for recreational purposes. While much of the land surrounding

23

the Lake is privately owned, the defendant City owns properties fronting on the Lake that must

24

allow for public access and use of the Lake for recreational purposes. Yet, the City adopted a

25

resolution (Resolution 12-12) in April 2012 that has the force of law that has the effect of

26

entirely eliminating the ability of non-residents of the City to access and use the Lake, and
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1

limiting access and recreational use of the Lake to a small swim park that is open only to City of

2

Lake Oswego residents and open only during summer months. Plaintiffs dispute both the

3

legality and constitutionality of the City’s actions and contend further that the Lake is navigable

4

for title and/or navigable-in-fact. Plaintiffs contend that ownership of the Lake, its waters, beds

5

and banks, rests with the defendant State of Oregon (the “State”). Alternatively, regardless of

6

title navigability and ownership of the bed and banks of the Lake, the Lake is navigable-in-fact

7

and a meandered lake, and therefore subject to public use rights protected by the State’s Public

8

Trust Doctrine. Plaintiffs contend the waters of the Lake are owned by the State and held in trust

9

for use and enjoyment by the entire public under the Floatage Easement or Public Use Doctrine,

10

and this Court should enter a corresponding declaratory judgment and enjoin the defendants to

11

protect and preserve the public’s right of reasonable access to and use of the Lake for

12

recreational purposes. Plaintiffs contend that the Lake Oswego Policies Governing the Use of

13

City Owned Park and Recreational Facilities (the “City’s Lake Use Policies”) and laws described

14

below, including Resolution 12-12, as applied, constitute an unlawful exercise of the City’s

15

police power and is preempted by State law pursuant to Or. Const., art. XI, § 2, and, in addition,

16

as applied, it violates the Privileges and Immunities Clause of the Or. Const., art. I, § 20.

17

PARTIES

18

2.

19

At all material times, plaintiff Mark Kramer was an adult male, a citizen and resident of

20

the State of Oregon, and a long-time enthusiast of paddling on Oregon’s lakes, rivers, and

21

streams, including the Lake. Plaintiff Kramer is not a resident of the City of Lake Oswego.

22

Plaintiff Kramer engaged in kayaking on Owego Lake as recently as March 31, 2012 by entering

23

it from city-owned property. Shortly thereafter, he was forced to discontinue kayaking on the

24

Lake by the City’s action of adopting Resolution 12-12 which prohibited all public access to the

25

Lake. Under the terms of Resolution 12-12 by the Lake Oswego City Council, plaintiff Kramer,

26

as a non-resident of the City, is prohibited from entering the Lake and thereby engaging in his
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1

recreational hobby of paddling on the Lake. But for the City’s action in adopting the Resolution

2

which made his action in accessing and kayaking on the Lake illegal, plaintiff Kramer would

3

presently engage in kayaking on the Lake by entering the Lake from City-owned property.
3.

4
5

At all material times, plaintiff Todd Prager was an adult male, a citizen and resident of

6

the State of Oregon. Plaintiff Prager is a resident of the City of Lake Oswego, and a member of

7

the City’s Planning Commission. Plaintiff Prager, in his capacity as a citizen and member of the

8

Planning Commission for the City, has continuously and consistently advocated for allowing

9

public access to the Lake for recreational purposes. Plaintiff Prager is a long-time enthusiast of

10

open water swimming and canoeing within waters throughout the United States and the State of

11

Oregon, including the Lake. Plaintiff Prager swam in the open waters of the Lake as recently as

12

April 2012, but discontinued subsequent efforts to do so after the passage of Resolution 12-12

13

and after being advised by the City Attorney that the signage at city-owned Lower Millennium

14

Plaza adjacent to the Lake which states “Private Lake, No Public Access,” reflected the City’s

15

lawful authority to regulate use of specific City facilities through rules or directives. Under the

16

terms of recently enacted Resolution 12-12 by the Lake Oswego City Council, plaintiff Prager is

17

precluded from obtaining access to the Lake to engage in his long-time recreational pursuits,

18

except for limited swimming access to a swim park located in a small corner of the Lake, open

19

only during the summer months, and open only to City residents; he has therefore been forced to

20

engage in those activities elsewhere. But for the prohibition and the adoption by the City of the

21

Resolution and directives forbidding plaintiffs and other citizens and members of the public from

22

accessing the Lake from publicly-owned land, plaintiff Prager would continue to engage in open

23

water swimming and canoeing on the Lake.
4.

24
25

At all material times, the defendant City of Lake Oswego was a municipal corporation

26

and public body within the State of Oregon located in the northwest portion of Clackamas

Page 3 - AMENDED COMPLAINT

FINAL AMENDED COMPLAINT - FILED 11272013.14502-001
LANDYE BENNETT BLUMSTEIN LLP
Attorneys at Law
1300 SW Fifth Avenue, Suite 3500
Portland, Oregon 97201
503.224-4100 ▪ 503.224-4133 (facsimile)

1

County, Oregon. The City owns and operates at least two, and perhaps three, parcels of land that

2

abut the Lake that could provide for public access and use of the Lake. The Lake itself is an

3

approximately 415-acre body of water wholly contained within the city limits of the City. The

4

City also owns and operates one swim park that occupies a small corner of the Lake, open only

5

during the summer months and only to City residents.
5.

6
7

At all material times, the defendant State of Oregon (“State”), acting through the State

8

Land Board and the Department of State Lands (“DSL”), was a public body within the State of

9

Oregon. The State of Oregon State Land Board and its administrative agency, DSL, are both

10

headquartered in Marion County. The State Land Board manages state-owned lands, including

11

submerged and submersible lands in navigable waterways on behalf of the State of Oregon and

12

this includes the bed and banks of the Lake. The State has an equitable right and obligation to

13

protect the public’s use of the State’s navigable waterways or navigable portions of waterways

14

and to protect the enjoyment of those rights by the public pursuant to the Public Trust Doctrine.

15

This equitable right and obligation extends to the bed, banks, and surface waters of the Lake.

16

FACTS

17

6.

18

The Lake spans from the main commercial district of the City out through neighborhoods

19

of private homes. While much of the Lake is surrounded by private property, publicly-owned

20

city parks and natural areas also occupy its shoreline. Since before Oregon’s statehood in its

21

unaltered, natural condition, and at the time of Oregon’s statehood, continuing through the

22

present day, the Lake (or its predecessor, Sucker Lake) has been used for, or has been susceptible

23

for use for, commerce, transportation, and recreation. At the time of Oregon’s statehood, the

24

Lake was a meandered lake that had been meandered by the United States surveys. Today, the

25

Lake is primarily used for recreational purposes such as swimming, boating, and fishing, and

26

//////
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1

both motorized and non-motorized boats make use of the Lake throughout all seasons of the

2

year.
7.

3
4

Historically, the Lake was a channel of the Tualatin River, and in 1872, a canal dug out

5

of the solid rock was completed between the Tualatin River and what is now the Lake by Oregon

6

Iron & Steel Company, and a dam was erected that raised the water level in the Lake. A

7

headgate now regulates the amount of water allowed into the Lake from the Tualatin River.
8.

8
9

Plaintiffs contend that the Lake was a navigable waterway at the time of Oregon’s

10

statehood, that the Lake was actually used for travel and trade at the time of statehood or was

11

susceptible to such use at the time of statehood, and that, consequently, pursuant to the Equal

12

Footing doctrine, as recognized by the U.S. Supreme Court in Shively v. Bowlby, 152 U.S. 1, 14

13

S.Ct. 548 (1894), upon achieving statehood, the State of Oregon took title to all lands lying

14

below the ordinary high water mark of navigable waterways within the State, including those of

15

the Lake.
9.

16
17

Oregon’s Attorney General, in a 1959 Opinion, concluded the Lake was navigable-in-fact

18

and asserted “that the public has a paramount interest in the waters of Lake Oswego for purposes

19

of transportation and commerce.” In fact, the City paid the State of Oregon, Department of State

20

Lands, for an easement allowing it to locate a submerged and submersible pipeline on the bed of

21

the Lake. A copy of the easement is attached hereto and incorporated herein by reference as

22

Exhibit “A”. Paragraph 3 of the easement requires that:
The easement area shall remain open to the public for recreational and other
non-proprietary uses unless restricted or closed to public entry by the State Land
Board, GRANTOR (DSL).

23
24
25

//////

26

//////
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1

Neither the State Land Board or DSL has restricted or closed the easement area for public access

2

or recreational use, but the easement area has not remained open to the public for recreational

3

and other non-proprietary uses.
10.

4
5

Despite the importance that both the 1959 Opinion and the language in attached

6

Exhibit “A” protecting and preserving the Lake’s recreational opportunities and accessibility

7

from public lands, the State has failed to affirmatively recognize public ownership or enforce

8

public access to and use of the Lake. As a consequence, full access to the Lake is open to only

9

those relatively few privileged citizens who are LOC shareholders and easement holders and

10

cannot be fully enjoyed by the larger population of the City or by the other citizens of Oregon.
11.

11
12
13

Section 34.12.617 of the defendant City’s municipal code captioned “City Council to
Establish Park Rules” provides that:

17

The City Council may establish, and from time to time, may amend, by
resolution, reasonable rules governing the use of City park and recreation
facilities. Said rules and regulations shall be formulated in order to provide for
the reasonable use and enjoyment of the facilities by the public, to prevent
damage to the facilities, to provide for the safety of persons using the facilities, to
provide for the orderly administration of park and recreation facilities, and to
protect the City from unnecessary liability or expense in connection therewith.

18

12.

14
15
16

19

Pursuant to § 34.12.617, in reaction to members of the general public asserting their

20

rights to use and enjoy the Lake, the Lake Oswego City Council enacted Resolution 12-12 on

21

April 3, 2012, amending subsections 1.b.6, l.b.19, and l.b.20 of the City’s Lake Use Policies.

22

These amendments, which are currently in effect and have the force and effect of law as a

23

municipal ordinance, prohibit “any person” from entering the Lake “by any means or method”

24

from City property on the Lake, and also prohibit fishing, wading, or bathing in the Lake where

25

signs are posted. The City’s Lake Use Policies allow for limited, seasonal access to the Lake

26

from City-owned properties only at the City swim park, but as enforced by the City, the City’s
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1

Lake Use Policies prohibit non-residents of the City from entering the waters of the Lake in the

2

City’s swim park.

3

together with the absence of any other practical means of access to the waters of the Lake by the

4

general public, preclude any public use of the Lake. Consequently, the City’s Lake Use Policies,

5

as amended, constitute an inappropriate and unlawful exercise of the defendant City’s police

6

power under art. XI, § 2, of the Oregon Constitution because the City’s Lake Use Policies, as

7

applied, are in conflict with State law, including the Public Trust Doctrine and Public Use

8

Doctrine as set forth above, and are therefore preempted by the law of the state.

These amendments and enforcement of the current Lake Use Policies,

13.

9
10

The defendant City disputes the contention that the Lake is navigable-for-title and

11

disputes that the State has any ownership of the Lake or its bed and banks; it further disputes the

12

application of the Public Trust and Floatage Easement or Public Use Doctrines to the Lake; and

13

it disputes any right of public or any access to the Lake for recreational purposes except by a

14

privileged few as referenced above and through the limited and seasonal access to a swim park

15

for City residents referenced above and another open only to those residing within the boundaries

16

of the former Lake Grove School District.
14.

17
18

Plaintiffs contend that title to the waters, beds, and banks of the Lake, including

19

Lakewood Bay, West Bay, Oswego Canal, and Blue Heron Canal, and any other hydrologically

20

connected bays and canals, is vested in the State of Oregon. All references to the Lake contained

21

in this Amended Complaint are intended to encompass the waters of said bays and canals.

22

Plaintiffs contend further that the waters and lands underlying the Lake are held in trust by the

23

State of Oregon to be managed for the benefit of all people to enjoy for public uses, including

24

recreation purposes. Plaintiffs contend that the Lake was and is navigable-in-fact and as such, its

25

waters must be available for public access and use. Plaintiffs contend that the defendant City has

26

no authority to deny the plaintiffs, or other members of the public, the right of reasonable access
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1

to the Lake for recreational purposes and that the defendant City has unlawfully restricted the

2

public’s right of access to and use of the Lake through the adoption of Resolution 12-12, which

3

has the effect of prohibiting public access to the Lake from public land, thereby preventing the

4

general public from accessing and using the waters of the Lake for recreational purposes.

5

Resolution 12-12 is therefore an unlawful exercise of the defendant City’s police power under

6

art. XI, § 2, of the Oregon Constitution, and is consequently preempted by the law of the State.

7

FIRST CLAIM FOR RELIEF

8

Floatage Easement - Public Use Doctrine –

9

Preemption of Municipal Ordinances and Policies

10

15.

11

Plaintiffs reallege and incorporate the allegations contained in ¶¶ 1-14 above.
16.

12
13

The State of Oregon, both in its Constitution and statutes, has declared all the waters of

14

this State to be owned by the State, in its sovereign capacity, in trust for the “public” and not

15

private. Or. Const., art. I, § 18; Act of Feb. 24, 1909, ch. 221, § 1, 1909 Or. Laws 319, 370. See

16

also Act of July 1, 2009, ch. 907, 2009 Or. Laws 3237, 3238; ORS 274.430(1) (“All meandered

17

lakes are declared to be navigable and public waters. The waters thereof are declared to be of

18

public character….”); ORS 537.110 (declaring that “all water in Oregon belongs to the public

19

pursuant to law”). Oregon’s sovereign ownership of the State’s waters applies to the waters of

20

Oswego Lake.
17.

21
22

Plaintiffs contend that, regardless of its title navigability, the Lake was navigable-in-fact,

23

both in its natural condition and at the time of statehood, and remains navigable today. Plaintiffs

24

further contend that the Lake is a meandered lake, meaning that its waters and submerged lands

25

are declared by the Oregon legislature to be of public character. Plaintiffs therefore contend that

26

the City’s Resolution 12-12, as applied, is preempted by State law, and that they are entitled to a
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1

declaration that, regardless of any title interest or other claim that the City, the State, or other

2

persons may have in the soil underlying the Lake, there exists a right of the public of access to

3

the waters and beds and banks (i.e., below the ordinary high water mark) of navigable waters

4

throughout the State of Oregon, including the Lake; that all such waters are held in trust for the

5

preservation of the public right of recreation, including paddling, canoeing, boating, and

6

swimming and other public rights which all citizens enjoy in such waters under the common law;

7

and that, regardless of ownership, the public has a paramount right to the use of the waters of the

8

Lake, as well as rights incident to the navigation of the Lake for the purposes of transportation,

9

commerce, and recreational use, including paddling, canoeing, boating, and swimming, uses

10

incidental to those water-dependent uses, including removal of obstacles that unreasonably

11

interfere with or tend to discourage the public from exercising their right of reasonable access to

12

and use of the Lake, including, but not limited to, fences, boulders, metal reeds, “no trespassing”

13

signs, and “private lake” signs on publicly-owned property fronting the Lake, and that the

14

defendants should be enjoined to do so and to remove and/or be enjoined from enforcing any

15

deed restrictions on City-owned properties that purport to prevent or limit public access to the

16

Lake.

17

development or redevelopment of future lakefront facilities on publicly-owned properties.

The City should also be enjoined to incorporate public access into the design and

18.

18
19

Under the above-stated Floatage Easement or Public Use Doctrine, the City and State

20

defendants have an equitable right and obligation to protect the public’s interest in the Lake

21

waters, and the defendants must provide reasonable access for the public to use and enjoy the

22

Lake waters. The City has unlawfully restricted the public’s rights in the Lake waters through

23

the adoption and implementation of the City’s Lake Use Policies, including Resolution 12-12

24

and its closure of the City swim park to non-residents of the City because, as applied, the effect

25

of the adoption and enforcement of the City’s Lake Use Policies is to eliminate all practical

26

//////
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1

means of access to the waters of the Lake by members of the general public for recreational

2

purposes.
19.

3
4

Plaintiffs seek a declaration that the defendant City, through its adoption and enforcement

5

of Resolution 12-12, has violated the Oregon Constitution, art. XI, § 2, by passing a law that is in

6

conflict with State law, and is therefore preempted by the Public Trust Doctrine and/or Public

7

Use Doctrine, including related legislative enactments such as ORS 274.430 and ORS 537.110.
20.

8
9
10

Plaintiffs are entitled to their attorney fees from the defendant City pursuant to Swett v.
Bradbury, 335 Or 378 (2003).

11

SECOND CLAIM FOR RELIEF

12

Public Trust Doctrine – Title Navigability –

13

Preemption of Municipal Ordinances and Policies

14

21.

15

Plaintiffs reallege and incorporate the allegations contained in ¶¶ 1-20 above.
22.

16
17

Pursuant to the State of Oregon’s Public Trust Doctrine, plaintiffs seek a declaration from

18

this Court that the submerged and submersible lands below the ordinary high water mark of the

19

Lake have been and are owned by the State of Oregon and held in trust for the public since the

20

time of statehood because the Lake was navigable at statehood and, therefore, is held in trust for

21

the preservation of the public right of paddling, canoeing, boating, and swimming and other

22

public rights which all citizens enjoy in such waterways under State law; that the public has a

23

paramount right to the use of such navigable waterways, including the Lake, for such purposes

24

and use of the lands adjacent to these waters for incidental or necessary purposes relating to the

25

lawful use of the waters; and removal of obstacles that interfere with their public right; and that

26

this right of ownership in the State includes both the jus privatum and the jus publicum. The
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1

public floatage easement (the so-called Public Use Doctrine), described in our First Claim for

2

Relief, is simply the manifestation of the state’s public trust obligation or jus publicum.
23.

3
4

Under the Public Trust Doctrine, the City of Lake Oswego, as a creature of and agent of

5

the State of Oregon, and the State of Oregon, have an equitable right and obligation to protect the

6

public’s interest in submerged and submersible lands underlying the navigable portions of the

7

Lake and the enjoyment of those rights by the public, including all rights incident to navigation

8

of the Lake, by causing the removal of fences, boulders, metal reeds, “no trespassing,” and

9

“private lake” signs on publicly-owned property fronting the Lake, and other obstacles

10

preventing and/or discouraging the exercise by the public of said rights, and they should be

11

enjoined to do so.
24.

12
13

Further, based upon information and belief, the defendant City may be proposing to sell,

14

transfer, convey, donate, or otherwise alienate its title to public parks and/or lands abutting or

15

adjacent to the Lake to the LOC, or other entities or persons, which will have the effect and/or

16

the purpose of further frustrating public access and use of the Lake and the City should be

17

enjoined from engaging in any such actions.
25.

18
19

Plaintiffs seek a declaration that the defendant City, through its adoption and enforcement

20

of its Lake Use Policies, including Resolution 12-12 and its closure of the City swim park to

21

non-residents of the City, has violated the Oregon Constitution, art. XI, § 2, by passing a law that

22

is in conflict with State law, and is therefore preempted by the Public Trust Doctrine and/or

23

Public Use Doctrine, including related legislative enactments such as ORS 274.430 and

24

ORS 537.110.

25

//////

26

//////
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1

THIRD CLAIM FOR RELIEF

2

Or. Const., art. I, § 20 – Privileges and Immunities

3

26.

4
5

Plaintiffs reallege and incorporate herein by reference the allegations contained in
¶¶ 1-25 above.
27.

6
7

Or. Const., art I, § 20, provides:

8

No law shall be passed granting to any citizen or class of citizens any privileges
or immunities, which upon the same term, shall not equally belong to all citizens.

9
28.

10
11

This constitutional provision applies to all local governments within the State of Oregon,

12

including the City of Lake Oswego, in conjunction with its passage, implementation, and

13

enforcement of Resolution 12-12 and the City’s Lake Use Policies, which serves as a municipal

14

ordinance or law.
29.

15
16

Plaintiff Kramer is a member of a larger class of non-residents of the City of Lake

17

Oswego who do not enjoy the privilege of access to the waters of Oswego Lake for recreational

18

purposes.
30.

19
20

Plaintiff Prager is a member of a class composed of those residents of the City of Lake

21

Oswego who are not shareholders of LOC, nor members of certain easement associations, or

22

their guests, and therefore do not enjoy the full privileged access to the waters of Oswego Lake

23

that are enjoyed by such shareholders, easement association members, and their guests.
31.

24
25

The defendant City’s adoption and enforcement of its Lake Use Policies, including

26

Resolution 12-12 and its closure of the City swim park to non-residents of the City, has the
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1

practical effect of eliminating all public access to the waters of Oswego Lake for recreational

2

purposes, as set forth above, and rendering the waters of the Lake private and available only to

3

classes of privileged citizens.
32.

4
5

This discriminatory treatment is the product of an unlawful motive to prohibit general

6

public access to the waters of Oswego Lake for recreational purposes, and its practical effect is

7

to unlawfully favor a class of privileged shareholders of LOC, members of certain easement

8

associations, and their guests who enjoy monopoly privileges of full access to the waters of

9

Oswego Lake for recreational purposes and to also unlawfully discriminate in favor of a larger,

10

but still small, privileged class of residents of the City of Lake Oswego who enjoy seasonal

11

access to the waters of Oswego Lake for limited recreational purposes through a swim park

12

owned and operated by the defendant City, as set forth above.

13
14

33.

15

Defendant City, in adopting Resolution 12-12, passed a law that, as applied, had the

16

practical effect of granting to a small class of citizens monopolistic privileges of access to the

17

waters of the Lake, which upon the same terms, did not equally belong to all citizens. Therefore,

18

in passing Resolution 12-12, the defendant City has violated art. I, § 20, of the Oregon

19

Constitution because that law, as applied, grants a privilege of access to the waters of Oswego

20

Lake that is not available to all citizens in common upon the same terms as it should be pursuant

21

to the Public Trust Doctrine and/or Public Use Doctrine, as set forth above.
34.

22
23

Plaintiffs seeks declaratory and injunctive relief against the defendant City for violation

24

of the plaintiffs’ rights under the Or. Const., art. I, § 20 by the defendant City in adopting the

25

City’s Lake Use Policies, including Resolution 12-12.

26

//////

Page 13 - AMENDED COMPLAINT

FINAL AMENDED COMPLAINT - FILED 11272013.14502-001
LANDYE BENNETT BLUMSTEIN LLP
Attorneys at Law
1300 SW Fifth Avenue, Suite 3500
Portland, Oregon 97201
503.224-4100 ▪ 503.224-4133 (facsimile)

35.

1
2

The City’s Lake Use Policies have the force of law and have the practical effect of

3

denying public access and use of the Lake. That law remains in effect and contravenes a

4

well-established and recognized state common law and constitutional right of the plaintiffs as set

5

forth above.
36.

6
7

Plaintiffs seek a declaration that the defendant City violated Or. Const., art I, § 20, that

8

the law, as applied, is therefore prohibited, and a permanent injunction prohibiting the defendant

9

City from foreclosing all public access to the waters of Oswego Lake, and enjoining the City to

10

allow reasonable public access to the waters of the Lake for recreational purposes by members of

11

the entire public, including non-members of LOC and non-residents of the City, including an

12

award of their reasonable attorney fees and costs pursuant to Swett v. Bradbury, 335 Or 378

13

(2003).

14

WHEREFORE, plaintiffs pray for judgment against the defendants as follows:

15

(1)

On the plaintiffs’ First Claim for Relief, for a Judgment declaring that the Lake is

16

navigable-in-fact, and that, regardless of any title interest or other interest that the

17

City, State, LOC, or other persons may have in the soil underlying the Lake, there

18

exists a right of the public of access to the waters of the Lake, and that the waters

19

of the Lake are owned by the State of Oregon and are held in trust for the

20

preservation of the public right of recreation, including paddling, canoeing,

21

boating, and swimming, and other public rights which all citizens enjoy in such

22

waters under common law;

23

(2)

On the plaintiffs’ Second Claim for Relief, for a Judgment declaring that title to

24

the navigable waters of the Lake as it existed at statehood and its submerged and

25

submersible lands are held by the State of Oregon and impressed in trust for the

26
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1

preservation of the public right of recreational use and other public rights which

2

all citizens enjoy;

3

(3)

On the plaintiffs’ Third Claim for Relief, for a Judgment declaring that the

4

defendant City, through its adoption, implementation, and enforcement of

5

Resolution 12-12, has violated Or. Const., art. I, § 20, by effectively granting a

6

small class of Oregon citizens monopolistic, privileged access to, and use of, the

7

waters of the Lake that do not belong upon the same terms to all citizens, and

8

declaration that Resolution 12-12 is therefore void;

9

(4)

On all of plaintiffs’ Claims for Relief, for a Judgment declaring that because the

10

Lake is navigable for title under federal law and/or navigable-in-fact or otherwise

11

accessible to the public under State law for its reasonable use and enjoyment, and

12

that the plaintiffs, as members of the public, have a right of recreational use of the

13

waters of the Lake regardless of the ownership of the soil underlying the Lake that

14

Resolution 12-12, as applied, is incompatible with State law and is preempted;

15

(5)

On all of plaintiffs’ Claims for Relief, for a Judgment permanently restraining and

16

enjoining the defendants from enforcing its exclusionary Lake Use Policies,

17

including Resolution 12-12, and restrictive access policies applicable to the City’s

18

swim park, and/or enjoining the defendants from erecting or maintaining fences,

19

boulders, metal reeds, “no trespassing,” and “private lake” signs on

20

publicly-owned property fronting the Lake, or other obstacles designed to prevent

21

or discourage the exercise by the public of its rights to reasonable access and use

22

of the Lake; enjoining defendants from limiting access from City-owned

23

properties to classes of individuals limited to residents of the City and/or members

24

or guests of LOC and easement association members who enjoy access to the

25

Lake; enjoining the defendants to protect and preserve the enjoyment of those

26

rights by the entire public, including the preservation and protection of all rights
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1

incident to reasonable public use of the Lake, and further enjoining the defendant

2

City to remove or otherwise be prevented from enforcing any deed restrictions on

3

City-owned properties that interfere with or discourage the public’s right of

4

reasonable access to and use of the Lake, and to further enjoin the defendant City

5

from converting or transferring title of any City-owned properties if such

6

alienation would interfere with or frustrate those same public rights. The City

7

should also be enjoined to incorporate public access into the design and

8

development or redevelopment of future lakefront facilities on publicly-owned

9

properties;

10

(6)

On all of plaintiffs’ Claims for Relief against the defendants, for their reasonable

11

costs and disbursements incurred herein, including their reasonable attorney fees

12

pursuant to Swett v. Bradbury, 335 Or 378 (2003); and

13

(7)

14

DATED this 26th day of November, 2013.

15

For such other and further relief as the Court deems just and equitable.

LANDYE BENNETT BLUMSTEIN LLP

16
17

By:
Thane W. Tienson, P.C., OSB #773741
Landye Bennett Blumstein LLP
Gregory M. Adams, OSB #101779
Richardson Adams, PLLC
Of Attorneys for Plaintiffs

18
19
20
21
22
23
24
25
26
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o
STATE OF OREGON

Department of State Lands
EASEMENT NO. 39238-EA

Submerged and Submersible Pipeline
The STATE OF OREGON, by and through its Department of.State Lands, GRANTOR,
fpr and in consideration of$52,309.57 (Fifty-two Thousand Three Hundred Nine
dollars and Fifty-seven cents), hereby grants to GRANTEE,
NAME of GRANTEE:

ADDRESS:

City ofLal<e Oswego

PO Box 369

Lake Oswego, OR 97034

an easement and rigbtto constmct, maintain (including emergency repairs), operate
and replace a sanitary sewer line, connections and manholes over, upon, and across
thefollowing particularly described property, having a width of200.00 feet, when
measured at right angles to, and being 100.00 feet either side ofthe following described
centeriine, located within Oswego Lake, also known as Sucker Lake, located in
Sections 8, 9 and 10, Township 2 South, Range 1 East, Willamette Meridian. In the City
ofLake Oswego, County ofClackamas, State of Oregon, said centeriine being more
particularly described as follows:

Beginning at a point which bears East, 4450.08 feet and North, 3414.65
feet from a stone marking the West one quarter corner of Section 17,

Township 2 South, Range 1 East, Willamette Meridian, said point also
being on the Westerly Meander Line ofSucker Lake as located in 1852
per Original.GLO Survey:

thence North 64°35'26" East, 1709.90 feet to Point "A";

thence continuing North 64°35'26" East, 1152.76 feet to an angle point;
thence South 78°33'57" East, 509.86 feet to Point "C";

thence continuing South 78°33'57" East, 385.80 feetto an angle point;
thence North 60°44'56" East, 1971.85 feet to an angle point;

thence North 80°18'20" East, 1069.08 feet to Point "E";

thence continuing North 80°18'20" East, 644.05 feet to Point "G";
thence North 71°0ri3" East, 503.25 feet more or less to the Easteriy said
Meander Line of Sucker Lake, also the terminus of this centeriine, said

point being East, 11798.68 feet and North 5881.10 feet from said one

quarter corner.

Exhibit A
Page 1 of 8

Exhibit A
Page 2 of 8

Exhibit A
Page 3 of 8

Exhibit A
Page 4 of 8

Exhibit A
Page 5 of 8

Exhibit A
Page 6 of 8

Exhibit A
Page 7 of 8

Exhibit A
Page 8 of 8

